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I Meerly as to the LA W, in relation to the 
otion by him made, on the Sixteenth Day of 
March, "1712, at King on Aſſizes, in Arreſt of Judgment: 


the REASON given for Over-ruling the ſame 
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| =>...» char Noble, Gentleman, Mary Salisbury, and Mary 
Sgqyer, Widow, were indicted ; He, for the Murder 
of John Sayer, Eſq; on the Twenty-ninth Day of Ja- 
nuary, Anno 11° ANNA Reginæ; Salisbury, as pre- 
ſent, aiding, aſſiſting, and a _ the ſame; and 
Mary Sayer, Widow of the Deceas'd, for Petty Trea- 
ſong as being; preſent, aiding, affiſting, and abetting 
he Murder of her ſaid Husband; and the ſaid Noble, on the 
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Coroner's Inqueſt for the Murder of the ſaid John Sayer, and for 


anflaughrerg en the Statute of Stabbing: And on Thar/day the 
welfth Day of March, 1712, were ſeverally arraign'd, and ſeve- 
rally pleaded Not Gaitry, and put themſelves on Tryal, to which they 
were htought the next Morning; and on their Tryal they ſeveral- 


Ay challeng'd of thoſe return'd to ferve upon the Jury, viz. Richard 


"Noble 20, Mary Salisbury 20, and Mary Sayer 35, peremptorily, after 
which a ſury was ſworn, and charg'd with them all jointly, and 
n a long Hearing, found Richard Noble Guilty of the Facts in the 
Undiameuts, and alſo on the Coroner's Inqueſt; and found Mary 
PNeliobur and Mary Saher Not Guilty.) g 

W hegeupon on Mownay: following, the Sixteenth of March, Richara 
Noble was fer to the Bar, and demanded whar he could ſay, why 


Judgment ſhould not be given, and Execution awarded; upon 
P hichr he mov'd in Arreſt of Judgment in theſe or the like words : 


m_ -TIVO. OO 2100 % 31 el 119 0 voy 80 | | 
My Lord, I humbly move in Arreſt of Judgment, for that I 


> -cOntrary to the Law of England; in that we ſever'd in our Cha!- 
2: ledges, and yet were try'd together by the ſame jury: And, to 
Warrant this Opinion, I have in my Hand the Tryal of Mr. Char- 
7 20&,Atug;and; Au. There were my Lord then upon the Bench, 

the Lord Chief:-Jyſtice Holt, the Lord Chief Juſtice 1rcby, the 
Lord Chief. Baron Hard, Mr. Juſtice Neva, Mr. Juſtice Powell, 
1 and 
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** try you every one ſingle. Fol. 10, 11. * 


Cannot be try*d by the ſame Jury. 


in the Caſe of Charnock, Ming, and Keys, was, that in caſe each of 


and Mr. Juſtice Rokeby; and there the Lord Chief. Juſtice Hol: 
directing himfelf to the Priſoners, faid tuns 

Loo ye, you that are the Priſoners, every one of you has tlje 
e liberty to challenge 35 of thbſe that are return'd to ſerve upon 
* the Jury that is to try you without ſhewing any Cauſe: Now, if 
« you wil all join in the ſame Challenge, then we can try you all 
together, as ye are all together jointly in the ſame Indi&tment, 1 
« and fave the Time and Trouble that will otherwiſe: be unavoi- 
dable; but if you will not join in the ſame Challenge, but every 7 
„Man challenge for himſelf, as by Law he has liberty to do, Wwe 
* muſt be forc'd to try you ſingle ; and therefore we would know of 
you, whether you. deſign do join in your Challenges, or not. 


* 


* 


* 


* 


** , 


And in another place, fol. 10, 11: 


* I tell you what the Law is in ſuch Caſes; you may, ever 
** Min of you, challenge 35 peremptorily, without Cauſe, but if 
you do not all agree in the fame Challenges, ye cannot be tryd to- 
** gether by the ſame Jury, but the Court muſt ſeparatè yeu, and 


1 
| 8 1 


And again, fol. 11.“ Do you underſtand what is'faid to you, be 
* Mr. Ring and Mr. Kzys? Every one of you may, without ſhew- fir | 
ing any Cauſe, except againſt 35 of thoſe that are returid/of the tu 
„Jury, which are to try you, if you have no mind that thoſe ſhould ler 
** be ſworn; but then if each of you do ſeverally challenge 35, ye * 


And there is a Caſe to the fame 3 in one of the Year- the 


may ſpeak to it. 


This is the Subſtance of what Mr. Noble then ſaid; upon which In 
being ask'd who were his Councel, he anſwer'd, Mr. Darzel and di 
Mr. Boxwick, who were by the Court readily aſſign'd to he his Coun- 
cel, but (for what reaſon I cannot well apprehend) could neither of 7 


\ 
4 75 : 


em be prevaiPd on to ſpeak to it. 


So that altho? *twas agreed and allow'd, that the Words were as * 


full and clear as they could be penn'd, the Court ſoon over-ruPd Th | 
the Motion, alledging, That the Lord Chief-Juſtice Holt's Reaſon 
them ſeverally challeng'd 35, three times 35 would amount to 105, | 
and then they muſt have been oblig*d to ſever them (as the Court ei 
were near oblig d to have done in the preſent Caſe) for default of pi 
Jurors: And Mr. Noble, after a Speech by him, tending to obtain 
a ſhort Reprieve, had Judgment given againſt him. 
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I havez as carefully as I could, fairly and indifferently ſtated the 


Caſe, and ſhall now proceed to conſider it as briefly as poſſible. 
; a ty 01.59 n e u n DINE 3-05 FF Hie! 


Challenge of a Juror is an unddubted Right of the Subject, and 
vas at the Common Law, and therefore, *tis to be preſum'd, to have 
been as ancient as Tryal by Juror, and was unqueſtionably at firſt 
allow d in favorem Vita, and to give the Priſoner an Opportunity as 
it were to chuſe his Jury, (ſo as he exceed not the number pre- 
. ſerib d by the Law): And conſequently I take it, at the Common 
Law :every Man, of right, might and ftill may, the ſame having 
been alter*d by no Statute that I can find, as to a Commoner, demand 
to be try*d{ingle, altho? jointly indicted in the ſame Indictment with 
others; and that for theſe Reaſons, among others. e 


>  Fir#, For that in caſe an innocent Perſon ſhould egen ., be in- 
dicted with a Criminal, it might be a means to prevent the Jury 


from the Evidence given againſt the Criminal, to be inveigled or 


=  Secozaly, For that when a Pannel is return'd, the Priſoner (who, 

as was ſaid before, may in a manner chuſe his Jury) will otherwiſe 
du, be depriv'd of that Right : As, if two or three are indicted, and the 
w firſt perceive that in the beginning of the Pannel there are ſuch re- 
che turn'd as he has great reaſon to ſuſpect are partial, but by Chal- 
nd e aal proſpect to bring himſelf to thoſe in the Pannel which 


ich the 9 E. 4. fo. 27. and the Plaintiff or Proſecutor no ways. preju- 
nd A 
1 


= Thirdly, For that the Court cannot accept of a joint Plea, nor re- 
cCeeive a joint Verdict; but the Plea of Not Guilty, altho' it be the Ge- 
as geral Iſſue, yet in its nature and effect is Several. e 


"" And ſo in Treſpaſs againſt ſeveral; they may every one come 
Ind plead ſeveral Pleas by ſeveral Attorneys, and have ſeveral! 
o, by: And reaſonable, tor otherwiſe a Plaintiff might join one in 
art he Action who could oblige all the others to ſtand or tall by his Con- 

- of feſſion, Defence, or Plea. And as in Treſpaſs they may fever in their 
I Pleas, fo in Treaſon or Felony Not Guilty is a ſeveral Plea, nay, and 
Amounts to a Special Plea ; and the Priſoners, or any of them, ſhall 
b 535 have 
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all intents and purpoſes Whatſoever. Dr. & St. cap. 48. fo. 150, 1, 2. 


ſhall remain in Priſon for ever. If the Challenge of one ſhall he for 7 


of the one Bench and che other it washeld, That becauſe the vex. fac. | 


[4] 
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have the ſame Advantages as if he or they had pleaded ſpecially to 


From whence I argue, That it is the Right of every Subject to 
demand and have a ſeparate Tryal in Criminal Caſes, if fo he be 
minded. For, 130 i NEL is 3 3:13 35 | is 
If three are indicted of Felony, one challenge his whole num⸗- 
ber Twenty, and thoſe Twenty are to he drawn, that is, ſet aſide 
and not ſuffer'd to paſs upon the other; and the ſecond challenge 
Twenty, thoſe are to be drawn or ſet aſide in like manner; and 
the third challenge likewiſe Twenty, who muſt by the ſame Rule 
be likewiſe drawn or ſet aſide, as to all; this will amount to 
Sixty challeng'd by the firſt; and as the firſt and ſecond Prifoners © 
have the benefit of the Challenges of the third, fo has the third the | 4 
benefit of theirs. This tantamounts to a Challenge of Sixty by each, 
and thereby endangers their being preſs or hang'd for challenging 1 
above the number preſcrib'd by the Law, which the Court is by nBo as 


means to ſuffer. 


An Appeal againſt Beauchamp, and ſeveral others, who plead Not 
Guili, and one ven. fac. for all iſſued return, &c. at which Day one u 
of the Defendants challenge a Juror peremptorily, and the other an. 
Defendants ſay nothing, the Juror ſhall be ſworn againſt them, and T.: 
the Reaſon there given is, for that otherwiſe they might be de- ag 
lay'd of their Acquittal for ever; a Miſchief, Inconvenience, and 2 
Wrong: And therefore the Book goes on, and ſays, If Covin be up 
between me and two others, that I bring an Appeal againſt them the 
and another, to the end the other ſhall be derain'd in Priſon, ccc. in , 
that Caſe, if I have a joint vez, fac, &c, and one challenge perempto- IS 
rily, and if he remain for default of Jurors, then at another Day i 
may the other do in the ſame manner; and then, when they have hl 
taken their peremptory Challenges, ſtill one of them may challenge Pa 
with Cauſe, and I will commit this Challenge, &c. and fo the Three 


all, Cc. And the Doubt there was, Whether the Court could ſever em, 
it being in an Appeal, and the ven. fac. joint? And by all the Juſtices 


was joint, the Challenge of the one is for all, for that he could not 
be drawn as to One, and taken againſt the other; and the Plaintiff 1 
ought to have had ſeveral ven. fac. | 9 
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And afterwards the Plaintiff challeng'd the Array, whiclr was 
quaſh'd ;, and the Plaintiff pray'd ſeveral ven. fac. againſt every one 
of them'to 'the Coroners, e ys Juſtice Genny he could not have 18 
in that Caſe, for this [reaſon only, becauſe the Plaintiff had elected 
to have a joint vey, fac, The Plaintiff notwithſtanding PRASAD i 


4 
P20 
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have ſeveral den. fut. At their Peril. Which plainly ſhews, that the 
law was againſt them as to the other. 4 E. 4. fo. 27. 5190 


And it was there ſaid, That at a Goal. delivery, if an Inqueſt be 
demanded to paſs! upon two or three Men, and one challenge pe- 
remptorily, then the Clerk ought to ſever the Felons, every one by 
himſelf. And there ſeem'd to be a Difference (and fo is the Book) 
Where there are ſeveral Plaintiffs, cc. becauſe if a Man be found 

favourable to one, he is favourable to both, for that their Title is 
joint: But other wiſe *tis of Defendants, where a Man may have 
Favour or Malice to one, or not; or be Indifferent to the other. 


Appeal againſt the Principal and Acceſſary, who plead Not Gi ey, 
and the Acceſſary challenge the Array, and the Principal ſaid nothing; 
and becauſe the Array was quaſh'd on his Challenge, Hanfford 
would. not take the Inqueſt againſt the other; and the reaſon was, 
becauſe the ven. fac. was joint, and the Plaintiff might have had ſe- 


veral ven. fac. 4 H. 4. 58. 


And in Bezco Reg. Ihimolby and Gray were arraign'd on an Indict- 
ment of Robbery, as Principals, who ſeverally pleaded Not Gulli), 
and ſeverally put themſelves upon their Country; upon which a 
ven. fac; was return'd this Term, and the Jury appear'd, and three 
of the Jury were ſworn againſt both, and Thimolby challeng'd the 
four next, without cauſe, or without ſaying peremptorily; and Gray 
would not challenge them, for which 7 h1wolby was withdrawn from 
the Bar; and the four who were challeng'd by Thimnlhy were tworn 
_ againſt Gr, aud 10 2 more, till twelve were charg'd on him, 
"who found him Guilty: And Saunders mov'd, Whether this was 4 
right Tryal or not? for that there was but one ven. fac. awarded, nor 
but one Pannel return'd, and one Juror cannot be drawn out of the 
Pannel and in the ſame Pannel be allow'd: But by the Opinion of all 
the Juſtices of both Benches the Tryal was good, for that no Judg- 
ment was given, that the Jurors that were challeng'd by the one 
-— ſhould be drawn, but, that theyſhould ſtand aſide for a time; and 


' 7 were not Clearly diſcharg?d by the Court; and for that the ve. fac. 


* for the King differ from ven. fac. in an Appeal. Dyer, fo. 1 52% Pl. 8. 


* * 
. cy +. 
7 
9 * 
ma 


And altho' in 1 H. 5. 10. it is ruled by the Opinion of the Court, 
that a Juror on Indictment may be clialleng'd by one of the Defen- 


Nec nnd ſtand againſt the other, Cc. that is, it's no principal Cauſe 


7 


of Challenge in one Defendant to ſay the other Defendant had be- 
ore challeng'd him. And fo is the Book to be taken, and the Law 
is agreeable thereto, and the Reaſon there given fully explains it fo 
do be intended, viz. for that they are ſeveral Pannels and Inqueſts 
in Law; and therefore if one Defendant had appear'd on an Indict- 

11 . | | ment 


—_— —— RES — 


would have proceeded againſt him who appear'd, altho it may be 
othrwiſe in an Appeal. | . 


Bar, the Lord Chief-Baron deman ded of the Priſoners, Whether 


the Bar. 


61 


ment, and the other Defendant liad made Default, yet: the Court 


nt. 5 „. e £75 3151. bie on e, ii BuR 
Which plainly proves the Court ought to ſeuer the Priſonertꝭ on In- 
dictment, where they will not join in their Challenges. Þ 
| | AT rad co eee iet boh Amici 
And in the Tryal of the Regicides ; Harriſon, Scroop;: Jones, 
Clements and Scot were ſet to the Bar to be Try'd, and Sir Thomas 
Allen was call'd and ſworn ; then Sir Joſbaa Aſh was call'd; and 
Mr. Scroop excepted againſt him; then Sir Jeremy Whichcot was 
call'd, and Mr. Harriſoz excepted againſt him; James Halley, 'Eſq; | 
being next to be ſworn, Mr. Scot excepted againſt him: Where- 7 
upon the Court ( ſpeaking to the Priſoners) If you will hot agree 
„in your Challenges, we muſt; be forc'd, to try you ſeverally:; |: 
And Henry Mildmay, Eſq; being calld next, Mr. Scroop;; excepted | 
againſt him: Whereupon the Court ſaid, We muſt needs try 
them ſeverally, therefore ſet them all aſide but Harriſon. Which 
was done, and the ſeveral Perſons which before had been call'd 
and excepted againſt, were again call'd, and excepted againſt by ne 
Mr. Harriſon. Tyyal of the Regicides, fol. 37. And fo in Mr. Scrop- s 
Tryal. EL w irgooant v1 1064 36 37797: - | 


Jones, Scroop, Scot, Gregory, Clements, and Carew being ſet to the 8 
Bar, Sir Thomas Allen was call'd, and his Hand being on the Book, . 
Scroop . challeng'd him; and thereupon the Lord Chief- Baron ſpoke 
thus to the Priſoners: That you may not miſtake, if you chal- 5 
<© lenge in this manner, and do not join in your Challenges, we 
« muſt try you ſeverally, one after another: I muſt tell you 
« the Courſe of the Law; If one challenge one, and another 
« challenge another, we. muſt ſever, and go to Tryal one by one. 
„Call the next. The Clerk calPd Sir Henn Worth, and Scroop 
challeng'd him; upon which the Lord Chief. Baron | reply'd, 7a 
« Then we mut go on ſeverally, ſet all aſide but Mr. Scroop. lik 
And direQing himſelf to, Mr. Scroqp, ſaid farther, (Mr. Scrop, 

« you may challenge particularly whom you will till you come 1Cẽ 
« Thirty-five, if you go beyond) that number, you will loſe, the en 
« Benefit of the Late FVV 


K „ 


And in that of Carem, Scot, Jones, and Clements: They being at the 4 


they were all agreed as to their Challenges? Who anſwer'd, No. 
„Then (ſaid the Lord Chief- Baron) we mult do as before, ſever 
« you, and go to Tryal ſeverally: And directed, that the Three 
ſhould be taken away, and that Mr. Carem ſhould be let ſtand at 
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And indeed, through the whole courſe of the Proceedings on 
the Tryal of the Regicides, tlie Court took great care of the 


ſeveral Priſoners, that none of 'em _— be any ways prejudic'd, 
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eitker by challenging too many (. more than the Law allows ) 
FT of the Jury, or any other Forms of Law, as a Mat ter perfectly in- 
5, cuscbent on the Court to obſerve; take care of, and prevent. 


And now I beg Leave to obſefye, that the Reaſon the Court 
gave in Net's. Caſe, was not that the Lord Chiet-Juſtice Holt 
grounded his Opinion on, for that in Fol. 1, of Charnock's Tryal, it 
appears that above Eight-ſcore were by the Sheriff returin'd to 
e ſerve on that Jury, conſiſting of Baronets, Knights, Eſquires, and 
y. Guatlchien; fo thar'it plainly appears (they having been call'd 
d over, fitting the Court) that in caſe each of the Priſoners had 
y © challehg'd Thirty-five, atnoutitins to One hundred and five in all, 
1 yet would there have been a ſufficient number of Jurors, to wit, 
d | above Fiftysfive, left to have Paſs'd upon and Try'd the Priſo- 
aers. % . 8 


A 
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And the Words of the Lord Chief. Juſtice Holt in Me. Chasuoelbs 
Tryal, ( We can try you all together, as ye are all together jointly 
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ne in the fame Indiftment, and fave the Time and Trouble that 
k, „will otherwiſe be ?#4voidable; but if you will not join in the 
ge „ ſame Challenges, but every Man challenge for himſelf, as by 
„ Law he has liberty tb do, we muſt be fore d to try you ſingle, 
be and therefore, & can bear no other conſtruction, for the Word 
du mnavoilable iv, Hat must happen or come to paſs, notwithſtanding any 
er Accident or intervening Circumſtances or Conſuncture whatfoever : 
je. And in that ſence, I make no queſtion, his Lordſhip ſpoke em, for 
op © Zotherwife ſeveral other Expreſſions, no doubt, Would have occurr'd 
d, i * been us'd by his Lordſhip, as it might be neceſſary, and the 
72 "a 669. FE . R | 


o The often repetition of the ſame thing has alfo a great weight to 
he enforde this Obſervation os 


And this Reaſon clearly to me appears to be the Foundation of the 
he Caſe in the Commentaries, that tho? the Pannel be joint on Indict- 
er. nent, and Tales awarded, yet the Court (who are ever to be o. 
Vo, *Eouncel for the Priſoners, to give them Law and Juftice, 2 Iſt. 178, 


and not permit any Inconvenience to happen tb them in Forms of 
Fa, Tal of Charnock & 4l. , Dr. & St. c. 48, p. 150, 1, 2.) may and 
Es I humbly chend) ought, in caſe the Priſoners ſever in their 
Challenges, to ſever the Pannel, and prevent not only the Incon- 
Vvenienes in that Caſe mention'd, but many other. Plow. Cum. 1 00, 1. 
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And this is the more to be rely'd on, for that in an Appeal a- 
gainſt one Woodlack, the Defendant took ſo many Challenges, that 
the Jury remain'd againſt the Defendant, by defoule of Jurors, 
and reſolv'd, that in an Appeal of Murder, Rape, or Felony there 


may be had a larger number than the principal Pannel return'd 
immediate, viz. What number the Juſtices, pleaſe to award, in re- 


gard the Defendants may challenge peremptorily; and therefore 
the Juſtices award à Tales of 40. 14 Hen. 7, fol. 716. tit. Appeal. 
And ſo of an Indictment. Hale's Pleas of the Crown, 257. 


Finchs Law, g. 36, fo. 41 5, and that the Stat. W. 2, cap. 38, does not 


* 


extend to Criminal Caſes or Indictments. Vane's Caſe Kehng 7, 16. 


And the Practice has conſtantly been, and was fo reſolv'd at the 
Reſtoration, by a great number of Juſtices, upon mature delibera- 
tion, That if ſeveral, Priſoners be put upon one Jury, and they 
challenge peremptorily, and ſever in their Challenges, that then he 
who is challeng'd by one is to be drawn againſt all, becaufe/the 
Pannel being joint, one Juror cannot be drawn againſt one, .and 
ſerve for another ; but in ſuch Caſe the Pannel might be ſever'd, 
and that the ſame Jury may be return'd between the King and eve- 
ry one of the Priſoners, and then they are to be try'd ſeverally, 


and there the Challenge of one Priſoner is no Challenge to diſable 
the Juror ſo challeng'd againſt another. And the Caſe of Dr. Ellis 


Servant, Plow. Com. 100, 101. was agreed to be good Law, as to 


the ſevering tlie Pannels in that Caſe. And accordingly, in the 


Tryal of Harriſon, Scroop, Carew, and other the Regicides, who 


challeng'd peremptorily, and ſever'd in their Challeuges, che Pannels 
were ſever'd, and they were try'd ſeverally. Kelyzg's Reports, fo. ꝙ, 10. 
Thal of the Regicides, fol. 36, 37, 747 94. 4 i e 


And throughout all the Books there appears to be no Diſpute, but 


that where the Priſoners on Indictment challenge ſeverally, the 
Court ought to ſever them in their Tryals. But it plainly appears, 
the only Queſtion was, how, or in what manner that was to be 


done, the ven. fac. and Pannel being joint. But that Objection be- 


ing once remov'd, the Law is plain, That the Tryal in all ſuch Ca- 
ſes are to be ſeveral, or the Priſoners cannot legally be try'd at all. 


And therefore I humbly ſubmit it to the Judgment of the Lear- 
ned in the Law, whether, in the principal Caſe, (not as to the 


Fact, which I pretend no ways to meddle with) altho Judgment 


has paſs'd, on the Priſoner Noble, yet he having before Sentence 
moy d this, Matter in arreſt of Judgment, and likewiſe, as I have 
been credibly inform'd, (my coming into Court being juſt after 


that was over- rul'd) having deſir'd and earneſtly preſs'd to be try d 


ſeparately and apart from the other two, there be not room to 


reſpite Execution till the Point be ſettled, and Conſideration had 
what may be neceſſary farther to be done therein. And the * 
ML or 
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bor that in the. Caſe of Hopłin Hugget, on a Special Verdict found 
at a Goal-delivery at Newgate, 25 n 18 Car. 2. on an In- 
dictment of Murder, to this effect: That Fohn Berry, and two 
others with him, the Day and Place, Cc. had de facto, but with- 
out Warrant (for ought appear'd) impreſt a Man, unknown, to 
ſerve in the Wars againſt the Datch Nation ; that thereupon, after 
the unknown Man was impreſt, he, with the ſaid John Berry, went 
Frogether quietly into Cloth-Fair ; and the ſaid Hoptin Hugger and 
three others walking together in the Rounds in Smithfield, and ſee- 
ing the ſaid Berry and two others, with the Man impreſt, going in. 
7 roCloth-Fair, inſtantly purſu'd after *em, and overtaking Berry and 
* the impreſt Man, and the two other Men, requir'd to fee their 
Warrant, and Berry ſhew'd them a Paper, which Hopkin Hugget and 
the three others ſaid was no Warrant; and immediately the ſaid Hop- 
kin Hagget and the three others drew their Swords, to reſcue the 
ſaid Man impreſt, and did thruſt at the ſaid John Berry, and there- 


- 


upon the ſaid John Berry and the two others with him did draw 
their Swords and fight together, whereupon the ſaid Hopłin Hugget 


did give the Wound, Cc. to the ſaid John Berry, whereof he inſtant- 
ly died: And if upon the whole matter the ſaid Hoptin Hugger be 
guilty of Murder, they find fo; if of Manſlaughter, they find fo, & c. 
And afterwards the Opinion of all the Judges of England, met at 
Serjeants-Inn in Fleet ſtreet, being deſfir'd in the Caſe, (having had 
Copies of this Special Verdict ſent to them) whether they held it 


Murder or Manſlaughter; and there being a difference in their 
= Opinions, vis, ihe Lwd.ChiefJullice Briagman, Lord Chiet-Baron 
— Hales, Mr. Juſtice Atkins, Tyrell, Turner, Brown, Archer, and Rains- 

ford were of Opinion as then advis'd, but not to be bound by it, 


hat it was no Murder, but only Manſlaughter ; and gave {ome 


** Reaſons to ſupport their Opinions: But the Lord Chief-Juſtice 
Kehng, Mr. Juſtice Twi/aen, Wyndham, and Morton were of another 
Opinion, and held it to be Murder, and gave their Reaſons for 
it: After which Difference the Lord Chief Juſtice Kelyng granted 
2 Certiorari, to remove the Cauſe into the then Kings-Bench, to be 
argued there, and to receive a final and legal Determination. And 
altho' all the Judges of the Court were clearly of Opinion it was 
Murder, yet it being in a Caſe of Life, they did nor think it pru- 
dent to give Judgment of Death upon him, but admitted him to 
his Clergy. Kelyzg's Reports, fo. 59, 60, 1, 2. 
So very tender were the Judges in the Caſe of Life, not only well 
© be advis'd, but even againſt their own Opinions, and that when 
they were very clear in it, to give Judgment in favour of Life, al- 
tho' in a Caſe of Murder. 


Note, Since the writing hereof, and before it came to the hands o 
the Publiſher, the Priſoner Noble has been hang d at Kingſton. 
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